United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


i * 
‘BRIEF FOR APPELLANTS 
UNITED STATES COURT OF APPEALS 
Fox The District Of Columbia Circuit 
ncait 


No. 24,351 


H. ALLEN, et al., 
Sere 


THE ZONING COMMISSION OF THE 
DISTRICT OF COLUMBIA, et af, . 


Appellants. 


Appeal From ‘The United States District ‘Court 
For The District Of Columbiz © ; 


HUBERT B. “PAIR; ; eae 
he sean Corporation Counsel, D. ae ee 


2 eee cuit of a -- - RICHARD W. BARTON, x 
ned, See district of ‘olan ret ~~ Assistant So Ras 
Counsel, D. ce an 


ae uD UL 27870 


eta fee 


Ly 19) de 


Argument 


Appellees were not denied their statutory 
right io a fair hearing 


Conclusion. ......... 


CASES CITED 


* Amorcso v. Commissioner of Internal 
Revenue (ist Cir. , 
193 F. 2d 583, 
cert. denied (1952), 
343 U. S. 926 


? 


-* Art National Manufacturers Distributing 
oOo. v. FT nd Cir., 
292 F. 24 476, 
cert. Cenied (1962), 
SLORU Ses VSOa eee ee cet 


? 


* Braniff Airways, Incorporated v. CAB (1967), 
U. S. App. D. C. 399, 
379 F. 2d 453 


* Eastland Co. v. Federal Communications 
commission A 
67 App. D. C. 316, 
92 F. 2d 467, 
cert. denied (1937), 
SOZRU ASSO ticks favc ctcrcloyercrclemictetcicvanens 


Feldman v. Board of Pharmacy of 
District of Columbia 
(D.C. Mun. App., 1960), 
160 A. 2d 100, 
petition for allowance of 
appeal denied (1960), 
108 U. S. App. D. C. 46, 
279 F. 2d 821 


Morgan v. United States (1936), 
298 U. S. 468... 


DISTRICT OF COLUMBIA CODE, 1967, CITED 
— ee eee, 2 0l, CLL ED 


Section 5-415 
Section 5-416 


OTHER AUTHORITIES CITED 


*2 Davis, Administrative Law Treatise, 
Section 11.18, p. 113 (1958 ed.)............0005 


Zoning Regulations of the District of Columbia, 
Section 3101.1.......... Scéccceccecocecccconce 
SECTION SLOSS Lees, Stes eee Pee REED 
Section 3301.1............... agence Solsickcletete ~or 


* Cases and authority chiefly relied upon are marked by asterisks. 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit ' 


No. 24,351 


H. ALLEN, etal., 


Vv. 


THE ZONING COMMISSION OF THE | 
DISTRICT OF COLUMBIA, et al., 


Appellants. 


| 
———— | 
| 
Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLANTS 


QUESTION PRESENTED 

Whether the appellees, who appeared at a Zoning Commission 
hearing and opposed a proposed change in zoning, were Genied a fair 

hearing merely because three of the five members of the Commission, 


who voted in favor of the proposal after having read the transcript of 


the proceedings, were not present at the hearing. 


This case has not been before the Court on any prior occasion. 


REFERENCE TO RULING 
The ruling of the District Court is set forth in its order dated 


May 25, 1970 (A. 21-22). 


STATEMENT OF THE CASE 
This is an appeal from an order of the court below summarily 
reversing an order of the Zoning Commission of the District of Columbia 
(hereinafter referred to as the Zoning Commission or Commission), 
and remanding the matter to the Commission for a further hearing. 
It is alleged in the complaint that the Zoning Commission acted 


illegally when it changed the zoning classification of Lots 4, 5, 804 and 


1 
805 in Square 1935 from R-1-Bto R-5-C (A. 2-10). At pretrial, the 


parties entered into the following stipulation: 


"The Zoning Commission of the District of 
Columbia in case No. 66-115 held a purported 
public hearing with only Commissioners Mathe 
and Tobriner present on March 1, 1967, to con- 


1 The R-1 District is designed for one-family detached dwellings. . 
R-1-B provides for a slightly higher density than does R-1-A. Sections 
3101.1 and 3301.1 of the Zoning Regulations of the District of Columbia. 
The R-5-C District is designed to permit " * * * all types of urban resi- 
dential development * * * of * * * medium-high density * * * ." Section 
3105.1 of the Zoning Regulations of the District of Columbia. 


sider whether to change the zoning of four lots 
(only three of them improved) totaling just over 
half an acre in area from R-1-B (single-family 
detached residences only) to R-5-C (high-rise 
apartment). This small plot of land jis located 
on the east side of Wisconsin Avenue | across 
from the Mt. Alto tract. | 

"Many neighbors living in the single-family 
residential triangle formed by Wisconsin Avenue, 
Massachusetts Avenue and Observatory Circle, 
just south of Washington Cathedral, immediately 
adjacent to this small plot of land appeared in 
person and sent letters to protest cats change in 
zoning. i 

"Only two of the five members of the Zoning 
Commission were present at the public hearing 

at which many neighbors were present in oppo- 
sons Nevertheless, on September 26, 1967, 
the three members of the Commission who had 
not been present at the public hearing voted to 
change the zoning of this small plot to R-5-C. 
The two Zoning Commissioners who had been 
present at the public hearing voted against 
changing the zoning. Plaintiffs in this case in- 
clude citizens who expressed their opposition in 
zoning case No. 66-115." (A. 12-13.) 


When the case came on for trial, however, plaintiffs' opening - 
statement was interrupted by the following colloquy: 
THE COURT: You mean that the two who were present 


at the hearing voted against this ? 


MR. GREER [Attorney for Appellees]: 


Honor. 


oa 88 ee Be fuse matte 3 542 wed 


oe 


THE COURT: And the three that didn't attend the 
hearing voted for it? 

MR. GREER: Yes, Your Honor. 

THE COURT: What are you asking for? 

MR. GREER: We are asking for a reversal and re- 
storation of the single-family zoning which had prevailed 
before or in the alternative for a new hearing at which 
the procedural safeguards will be observed. 

THE COURT: What about this? 


MR. RUCK [Attorney for Zoning Commission]: 


Your Honor, the facts are roughly as stated, that there 
were two members present at the board [sic]. There 
is no requirement that all members of the Commission 
be present at a hearing. There was a vote in executive 
session at which all members were present, after having 
read the record, read the transcript, and been apprised 
of all the evidence in the case and by a vote of three to 
two the zoning change was granted. 

THE COURT: That is the funniest thing I have 
ever heard of. 


I will refer it back for a new hearing. (A. 20-21.) 


The court, in remanding the matter to the Zoning Commission 
for a new hearing, stated that because three of the five members of the 
Commission who voted in favor of the zoning change were not present 
at the hearing, "the aforesaid procedure violated due process in that 
petitioners [plaintiffs] were not afforded a hearing as required by 
law *** ." (A. 21.) | 

This appeal followed on June 1, 1970 (A. 22). 

| 


SUMMARY OF ARGUMENT 
Since the credibility and demeanor of the witnesses at the Zoning 
Commission hearing were not substantial elements in the determination 
of whether the property in question should be rezoned, the plaintiffs who 
testified against the requested zoning change were not in any way 
prejudiced by the fact that three of the members of | the Zoning Commis- 


Sion were not present at the hearing. All the members of the Commis- 


| 
sion had the benefit of and examined the administrative record before 
| 


voting. Thus, the plaintiffs who testified at the hearing were accorded 


a full and fair hearing. 


ARGUMENT 


Appellees were not denied their statutory 
right to a fair hearing. 


Befcre the Zoning Commission may amend the zoning regulations. 
to effect a change in a zoning classification, it is required by statute to 
fold a public hearing at which it "shall afford any person present a 
#easonable opportunity to be heard." D. C. Code (1967), § 5-415. 

In remanding this case to the Commission for a new hearing, 
the court below ruled that there was no proper statutory hearing, be- 
guuse only two of the five members of the Commission were present at 
the hearing (A. 21-22). 

: While any amendment of the zoning regulations requires a 
favorable vote of at least a majority of the members of the Commission 


(D. C. Code (1967), § 5-416), there is no statutory requirement that 


all or any specific number of the members of the Commission be 


ee present at its hearings. See and compare Braniff Airways, 


corporated v. CAB, 126 U. S. App. D. C. 399, 406, 379 F. 2d 453, 460 
(1967). And it is well established that, except in cases where the 
credibility and demeanor of witnesses is a substantial element, a mem- 
ber of an administrative body, though not personally present at the 


hearing at which the evidence was adduced, may nevertheless participate 


in the decision where he has reviewed the record. | Eastland Co. v. 


Federal Communications Commission, 67 App. D. ic. 316, 92 F. 2d 


467 (1937), cert. denied, 302 U. S. 735 (1937); Amoroso v. Com- 
mete acomtet > Naan 
missioner of Internal Revenue, 193 F. 2d 583 (1st Cir., 1952), cert. 
| 
denied, 343 U. S. 926 (1952); Art National Manufacturers Distributing 
sie eS a 
Co. v. FTC, 298 F. 24 476 (2nd Cir. , 1962), cert. denied, 370 U. S. 
939 (1962); cf. Morgan v. United States, 298 U. S! 468, 481-482 (1932). 
| 
In the instant case, there was no evidence that the three mim or: 
of the Zoning Commission who were not present at the March 1, 1967, 
hearing did not have the benefit of or did not review the adminisirative 
| 
record before voting. It is clear that one of the Commission members 
| 
who was not present at the hearing, i.e., T. Sutton Jett, did review 
the record before participating in the decision (see deposition of T. 
Sutton Jett, pp. 10-11, 14-18). And, as this Court stated in Braniff 
ee 
Airways, Incorporated v. CAB, supra, 126 U. S. App. D. C. at 406, 
379 F. 2d at 460 (1967): | 
"* * * A strong presumption of regularity 
supports the inference that when administrative 
officials purport to decide weighty issues with- 
in their domain they have conscientiously con- 


sidered the issues and adverted to the views of 
their colleagues. * * * " (Citations omitted. ) 


In the brief proceeding in the District Court, counsel for defen- 
dants represented to the court that all of the Commission members had 
the benefit of and had reviewed the record before voting (A. 20-21). 
Yet, despite this uncontradicted representation, the District Court, 
without further inquiry, summarily remanded the case and ordered a 
new hearing. Thus, it is clear that the District Court must have ac- 
cepted the veracity of the representation of counsel for defendants that 
all the members of the Commission had reviewed the administrative 


record prior to voting. 
& 


5 
The absence of the three members of the Commission at the 
hearing would, perhaps, have taken on added significance if matters 
affecting credibility and demeanor of the witnesses were present. See 


Feldman v. Board of Pharmacy of District of Columbia, 160 A. 2d 100 


(D. C. Mun. App., 1960), petition for allowance of appeal denied, 108 


U.S. App. D. C. 46, 279 F. 2d 821 (1960). 
In his treatise on administrative law, Professor Davis states in 
$ 

this regard: 


: "* * * The principle is that when demeanor 
of witnesses is a substantial element, deciding 
without taking that factor into account is unde- 
sirable and may be unfair, but when demeanor 
of witnesses is unimportant, no unfairness re- 


sults from substituting one hearing officer for 
another at any stage of the proceeding, and no 
unfairness results if the agency makes a deci- 
sion on the record without a report from the 
hearing officer. The key consideration is to 
prevent the demeanor of witnesses, whenever 
it may be a substantial element, from getting 
lost from the case. Ina great many cases the 
crucial evidence is all documentary, or|the par- 
ties are in Sufficient ae that thejon. y 
fact-finding task is to erences from the 
undisputed facts; in such Ss decisions by of- 
ficers who study cold record are as sod as de- 
cisions by Officers who see and hear the wit- 
nesses. * * * Davis, Administrative Law 
Treatise, § 11.18, p. 113 (1958 ed.); ee 
sis added. ) 


The credibility and demeanor of the Boteesee who testified ai 
the Zoning Commission hearing could not have been a substantial ele- 


ment in the determination of whether the property involved in the instant 


case should have been rezoned. There was no disagreement as to the 
fact that at the time of the hearing the property in question was zoned 
R-1-B and that a change to the R-5-C category was Sought; there was 
no disagreement as to what was the intended use of the property if it 
were rezoned R-5-C; and finally there was no disagreement as to the 
zoning categories and use of the land in the vicinity of the property in 
question. Thus all the basic facts were undisputed, and the only task 
for the members of the Zoning Commission was "to draw inferences 


from the undisputed facts" (Davis, supra). Accordingly, the plaintiffs 


who appeared at the hearing and testified against the requested change 
in Zoning were not prejudiced by the fact that three members of the 
Zoning Commission were not present to personally hear their testimony 
and observe their demeanor. In short, the plaintiffs who testified at 


the March 1, 1967 hearing were accorded a full and fair hearing. 


CONCLUSION 


Upon the foregoing, it is respectfully submitted that the District 
‘Court erred in remanding the case to the Zoning Commission for a new 
hearing. Accordingly, the District Court's order should be reversed 
and the case remanded to the District Court for consideration of the 
ether issues raised by the pleadings. 
HUBERT B. PAIR, 
Acting Corporation Counsel, D. C. 
RICHARD W. BARTON, 
Assistant Corporation 
Counsel, D. C. 
LEO N. GORMAN, 
Assistant Corporation 
Counsel, D. C. 
Attorneys for Appellants, 
District Building 
Washington, D. C. 20004 


July 27, 1970 
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QUESTION PRESENTED 


Whether the Chief Judge erred in ruling that the 


§ 
i 
t 
| 


citizen-appellees, who appeared at a zoning commission hearing 

and opposed a high-rise apartment on a half-acre lot in the 

migst of their neighborhood of single-family homes, were denied 

a fair hearing when: 

(a) there was no quorum as only two of the five zoning 
commissioners were present in person at the hearing, 
and 
the three members of the commission who voted for 
the zoning change were those who had not been present 
at the hearing (and the two who had been present voted 
against the high-rise), and 


> Meme Reqeirmenmes 200. nef ge ates qeege 


citizen-opponents were denied effective consideration 
of two of their most significant means of opposition -- 
appearing in person in opposition, and submitting 
protest petitions -- because at least one of the 
three-man absentee majority considered that his duty 

to review the record before voting was limited to 
reading the transcript, and the transcript failed to 
record the relative numbers of opponents and proponents 
present at the hearing (though a show of hands was made), 
and failed to record the protest petitions lodged with 
the commission, though permission to read them into 


the record had been requested. 
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STATEMENT OF THE CASE 


The Zoning Commission of the District of Columbia in 


Case No. 66-115 held a purported public hearing at which only 

two of the total of five zoning Commissioners were present. 

This hearing considered whether to change the zoning of four 

lots totaling just over half an acre in area from R-1-B (single- 
family detached residences) to R-5-C (high-rise apartment). This 
small spot of land is located in the midst of a large, stable 
neighborhood of single-family homes on the east side of Wisconsin 
Avenue across from the Mt. Alto tract, just south of Washington 
Cathedral. | 

Many home-owners living in this residential triangle 
formed by Wisconsin Avenue, Massachusetts Avenue, and Observatory 
Circle appeared in person and sent letters to protest any change 
of zoning. | 

Though only two of the five members of the Zoning Com- 
mission were present at the public hearing, nevertheless the 
three members of the Commission who had not been present at the 
public hearing voted to re-zone this small plot to R-5-C. 

One of the absentee-majority, T. ‘Sutton Jett, was 
deposed by citizen-appellees. At this deposition reference was 
made to Commissioner Mathe's request at the public hearing for 
a show of hands separately of persons present as proponents and 
as opponents of the application. However, the transcript failed 
to record the relative numbers. Counsel for the Commission 
declined to permit Commissioner Jett answer whether the respective 
figures had ever been invited to his attention. 


In addition Mr. Jett verified that it was his 
understanding that his duty of reading the record before 
voting was limited to reading the transcript of testimony; 
his reading of the transcript in this case, without resort 
to the rest of the record, would not have disclosed either 
the number of opponents present at the public hearing, or 
the petitions and letters of protest. 

Upon petition for judicial review of the re-zoning 
the Chief Judge granted citizen-appellees a new hearing, 
and the Commission's appeal followed. 


SUMMARY OF ARGUMENT 

Because of the absence of a quorum of Zoning 
Commissioners at the public hearing, the purported re- 
zoning was without juridical efficacy. It is essential 
that the Zoning Commissioners be present in person to 
observe the demeanor of witnesses because credibility of 
testimony is eritical in zoning cases. Citizen-appellees 
were denied a fair hearing because at least one of the 
Zoning Commission's absentee-majority read only the trans- 
eript of oral testimony, and thus was unaware of two princi- 
pal elements of opponents' case: the number of persons 
present in opposition, and the text and signers of the pro- 
test petitions, which data were not reported in the tran- 


script, but were known to the two Commissioners who did 


conduct the; hearing-~and who voted against rezoning. 
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ARGUMENT | 
I. | 
| 


The purported re-zoning was without effect 
because of the absence of a quorum at the 
public hearing. 


"Any amendment of...the maps...shall require the 
favorable vote of not less than a full majority of the members 
of the commission." D.C. Code (1967) 5-416. ‘There are five 
members of the Commission. D.C. Code (1967) 5-412, 

This Circuit has led in the recognition of the 

if importance of fair public hearings to the equitable functioning 
of government and to the maintenance of citizens' confidence 
| 
in the credibility and responsiveness of govermment . e.g. D.C. 


Federation of Civic Associations, Inc., et al. v. Volpe et al. 
§ | 


U.S. App. D.C. No. 23,870;(April 6, 1970). To implement this 


; policy in the area of zoning law, which so immediately affects 


g the quality of life in the places where citizens live and 
raise their families, the Court should adopt the Maryland rule 
that..."at least enough members to constitute a quorum for 
decision, be present at the public hearing...." Clark et al. 


‘v. County Board of Appeals for Montgomery County, et al. 


235 Md. 320, 201 A. 2d 499 (at 502) (1964), Hyson et al. v. 


{Montgomery County Council et al. 242 Md. 55, 217 A. 24 578 
| 
(at 589) (1966). 


In the instant case only two Zoning Commissioners 


| 
2 


were present at the public hearing, rather than the minimum of 
three required under the "quorum rule". Those | two voted against 
— re-zoning. The implication for our contemporary crisis of 
community confidence in government is apparent. 
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It is significant in this regard that none of the 


eases cited for a contrary position arise out of a context 


of zoning law, and in fact relate largely to commerce and 
business, rather than to the humane concern for the quality 


of life explicitly expressed by Congress in the zoning statute: 


; "  ..to lessen congestion in the street, 
to secure safety from fire, panic, and other 
dangers, to promote health and the general 
welfare, to provide adequate light and air, to 
prevent the undue concentration of population 
and! the overcrowding of land, and to promote 
such distribution of population and of the uses 
of land as would tend to create conditions 
favorable to health, safety, transportation, 
prosperity, protection of property, civic ac- 
tivity, and recreational, educational, and 
cultural opportunities, and as would tend to 
further economy and efficiency in the supply 
of public services. Such regulations shall be 
made with reasonable consideration, among other 
things, of the character of the respective 
districts and their suitability for the uses 
provided in the regulations, and with a view 
to encouraging stability of districts and of 
land values therein." ....D.C. Code (1967) 5-414 


An administrative procedure that provokes the ex- 
perienced Chief Judge below to exclaim, "That is the funniest 
thing I have lever heard of," produces an even more skeptical 
reaction in citizens whose lives are drastically changed as a 
result of it.) (A.22) The minimum demands of due process require 
the concerned scrutiny of such a procedure by this Court. It 
4s not unreasonable to require of a creature of Congress, the 
Zoning Commission, a basic element of institutional integrity-- 
.the presence of a quorum--that Congress imposes on itself. Per- 
chaps it is relevant, too, that this Court does not hear argument 


in the absence of a quorum of the panel. 


Il. 


The credibility of witnesses is critical in zonin 


cases because of repeated instances of contradictions 
between pre-re-zoning representations, and post- 
re-zoning construction. 


Of the very site which is before the Court in 
the instant appeal, the Court of Appeals commented only 


Six weeks ago, 


| 

"The appeal [by a citizens? association 
representing many of the appellees herein from 
denial of an injunction to halt construction] 
as initially filed showed some strength in 
appellant's position on the merits/in light 
of the discrepancy between appelleé¢'s archi- 
tectural plans as presented to the | Zoning 
Commission and the plans as per permit. But 
that Issue has been extracted from the case 
by the concession of counsel, in open court 
duly authorized by his client, that the origi- 
nal plans will now be more closely followed, 
and that is equivalent to a stipulation.” 
Massachusetts Avenue seins Citizens Associ- 
ation v. bassy Corporation, U.S. App. D.C. 
No. 24,377 (July 16, 1970) (at p.3) 


This community has suffered from repeated instances 


of construction, (or of threatened construction which only 
the strenuous efforts of government and citizens have aborted) 


that is markedly different from the representations recorded 


in the zoning transcript. The corporation counsel's contention 


i 
that the demeanor of witnesses in zoning cases isn't significant 


is categorically contrary to pragmatic experience. 


Til. 


Opponent citizens were denied consideration of two 
cardinal elements of their case: 


(a) the number of protestants present, and 
(b) the petitions of protest, 


pecause these were not recorded in the transcript, 

and at least one absentee-commissioner, whose vote 

was critical to the decision, limited his review to 
reading the transcript, rather than the entire record. 


Congress has decreed a remarkable breadth for the 
public's right to be heard in zoning cases: 

" ,.Before putting into effect any 

amendment...of said [zoning] map....the Zoning 

Commission shall hold a public hearing there- 

on...At such hearing it shall afford an erson 

present a reasonable opportunity to be heard..." 

5t- Code (1967) 5-415 (Emphasis supplied. ) 

This appeal must be considered in the context of 
Congress! explicit concern for the quality of consideration 
accorded citizens! views. 

Citizens normally present their position through 
three mediums: 

1. Statement by a community spokesman 


i20, Personal attendance of protesting neighbors 


3. Protest petitions 


In the instant case the customary statement was 
presented by a spokesman for the neighborhood, and was 
recorded in the transcript. (Zon. Comm. tr. pp. 27-42). 
Further opposition statements were also made by several 
other persons and these appear in the transcript. (e.g. 
Z.C. tr. 42; 45; 51; 55; 58; 62; 64). 


Commissioner Jett, one of the absehtee-majority, 


stated that he read the transcript and thus this oral evi- 
dence was before him before he voted. (Jett deposition p. 17). 
Thus far the procedure was unexceptionable. But only thus 
far. 
The fact is that other persons, in! addition to 


those who spoke, were present in opposition. The Zoning 


Commission Chairman, General Mathe, called for a show of 
hands at the hearing of proponents, and then of opponents. 
(Zon. Comm. tr. pp. 8-9). General Mathe and Commissioner 
Tobriner witnessed that evidence of community opinion on the 


question before them, but the result was not recorded in the 


transcript. Commissioners Mathe and Tobriner, who saw the 
| 
show of hands, both voted against the re-zoning. It was 
| 
the absentee-majority, who did not see the vote, and who had 
| 


no way to read the results of it in the transcript, who changed 


the zoning. 


In this connection the realities of the situation 
| 


must not be overlooked. Personal attendance at zoning hear- 
| 


ings usually occasions great inconvenience for the citizens, 
| 


such as the women's having to arrange for baby-sitters, and 
the men taking leave from work. This is not a problem for 
the real estate developers, as re-zoning applications are 
part of their business strategy. 

The citizens in preparing their opposition often 
will agree 'to let a few spokesmen express their common oppo- 


sition to a zoning change in their neighborhood, in order to 


avoid imposing needless repetitions on the busy public offi- 


cials on the Zoning Commission. Rather, the neighbors will 
rely on the presence of a large number of silent opponents-- 
and the customary show of hands at the hearing -- to signify 
to the Commissioners that their opposition reflects the broad- 
based sentiment of the community. 

This city has experienced other public hearings 
where confrontation, not consideration, has characterized 
the opposition, and the destructive consequences are over- 
whelming to our form of government. 

It is to the courts that citizens who operate within 
the system must turn to ensure equitable treatment. And it is 
not equitable treatment when an absentee-majority of the Zoning 
Commission adopts a zoning change in unwitting ignorance of the 
personal attendance of opposing home-owners, because the tran- 
script fails to record their number. 

Similarly, for those who cannot attend in person - 


the aged, the sick, those who must work or are out of town - 


the petition of protest is the customary form of expressing 
opposition to zoning changes. The very fact that citizens 
will commit their time to preparing and cireulating such 
petitions from door-to-door, making repeated visits to con- 


tact residents who are not at home, evidences the intensity 


of feeling in zoning cases. It is real grass-roots democracy 
functioning in a Congressionally-controlled city where such 
civic concern is of special importance. In the absence of 
locally-elected officials expressions of public sentiment 

in such form as petitions become in effect surrogates for 
voting, and they should be recognized and respected as such. 


At the public hearing the spokesman for the neighbor- 


hood opposition stated: 


MR. BOLEY: "...I would like! to present to 
the Commission petitions that were signed by 
people who reside in over 80 homes in the area... 
I purport to state for the record; the reasons 
given in the petition. I don't know whether it 
is necessary since you have it in| front of you... 
I thought it might be best to read it into the 
record...." 

CHAIRMAN MATHE: "I think we) will just put 
it in the record and refrain from! reading it..." 
(Zon. Com. tr. pp. 28 and 35) 


Thus, again it is relevant that Commissioner Jett, 
one of the absentee-majority, stated that xt was his under- 
standing that his duty to read the record before voting was 
limited to reading the transcript of the oral evidence. 

So, once more, at least one of the absentee-majority 
voted in unwitting ignorance of the text of the petitions, of 
the identity of the citizens who signed, and of the proximity 


of their homes to the subject site, because these facts 
were not recorded in the transcript. 
This makes a mockery of the right to petition, 


and contradicts the contention of the corporation counsel 


that the absentee-majority read the record before voting. 


CONCLUSION 


For the reasons stated the judgment of the Chief 
Judge of the District Court should be affirmed and the case 


remanded to the Zoning Commission for a new hearing. 


Respectfully submitted, 


William H. Greer, Jr. 
Attorney for Appellees 
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Washington, D.C. 20006 
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